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HOW FRUSTRATING: 
THE DOCTRINE OF FRUSTRATION IN 

THE AGE OF COVID-19 
By Matthew Nied and Andrew Hindi 

C
ontract law has always served an important role in facilitating 
business and economic activity. In particular, the law has long 
recognized the foundational nature of commercial obligations 
and the largely unqualified policy basis for holding parties 

strictly to their bargained-for positions. A significant exception to the 
“absolute” nature of contractual obligations arises from the doctrine of frus-
tration of contract. The doctrine recognizes a supervening event beyond the 
contemplation of parties to an agreement and results in the discharge of 
outstanding contractual obligations, subject to the applicability of frustrated 
contracts legislation. Recently, the doctrine of frustration has seen a 
renewed significance upon the outbreak of COVID-19 and its global 
impacts. This article offers an overview of the state of the doctrine of frus-
tration, its relationship with force majeure clauses, and the legal effect of 
frustration under the common law as modified by frustrated contracts leg-
islation. It also offers some observations with respect to the manner in 
which the doctrine may be applied to future cases arising from the circum-
stances of COVID-19. 

THE DOCTRINE OF FRUSTRATION: AN OVERVIEW 
The legal framework underlying the doctrine of frustration has been sub-
ject to considerable disagreement over the course of its development within 
the English and Canadian jurisprudence. Frustration has been approached 
in a number of ways throughout its evolution, most principally in accor-
dance with what are commonly known as the “total failure of considera-
tion”, “implied term” and “radical change” approaches. 

The total failure of consideration approach essentially requires a super-
vening event to interrupt an agreement to such an extent that one party 
does not receive any part of its bargain. In contrast, the implied term and 
radical change approaches require the happening of supervening events 
beyond the contemplation of the parties. The implied term approach views 
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such supervening events as triggering an implied term for the discharge of 
the contract on the happening of the unexpected event. In contrast, the rad-
ical change approach permits the discharge of an agreement only where a 
supervening event results in the performance of obligations being “radi-
cally different” from that originally bargained for by the parties.1 

The total failure of consideration approach has largely fallen out of view 
beyond its adoption in the seminal English case of Krell v. Henry.2 Dubbed 
the most consequential of the “coronation cases”, Krell involved the hiring 
of a room from which to view the procession of the coronation of Edward 
VII. Upon the cancellation of the procession on the grounds of the king’s ill-
ness, Krell brought a claim for the payment of monies under the contract. 
The English Court of Appeal found that the defendant had specifically hired 
“rooms to view the procession” and, in this way, construed the contract to 
fundamentally relate to the viewing of the procession, rather than treating 
the procession as an ancillary aspect of the agreement. The court con-
cluded that the doctrine of frustration applied on the basis that the cancel-
lation of the procession created a total failure of consideration. 

The total failure of consideration approach seems to have originated in 
the earlier case of Taylor v. Caldwell,3 where frustration of contract was con-
sidered to have occurred when the music hall for hire had “perished” in a 
fire. Nevertheless, in light of the court’s construction of the contract in Krell, 
both the implied term and radical change approaches would have served as 
adequate bases for frustration. In contrast, the House of Lords relied upon 
the radical change approach in Tsakiroglou & Co. Ltd. v. Noblee & Thorl 

GmbH.4 In that case, the House of Lords held that the closure of the delivery 
route through the Suez Canal and the consequent extra time and expense 
required for delivery of goods had not rendered performance under the con-
tract to be so radically different from that contemplated by the agreement 
to amount to frustration. In this way it seemed to conceive of a very narrow 
scope for the doctrine, according with the ancient rule that parties to an 
agreement are to be held strictly to their bargains unless expressly provided 
for within the contract.5 

The high water mark of judicial disagreement with respect to the proper 
approach to the doctrine of frustration appears to be found in the decision 
of the House of Lords in National Carriers Ltd. v. Panalpina (Northern) Ltd.6 
The case involved a lease agreement for the demise of a warehouse for com-
mercial purposes. Upon the closure of the street serving as the only access 
point to the property as a consequence of a nearby planned demolition, the 
plaintiff brought a claim for unpaid rent. Although the House of Lords was 
largely in agreement that the proper approach to frustration is the radical 
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change approach, Lord Wilberforce appeared to regard the doctrine of frus-
tration as entirely equitable in nature and thus incapable of constraint into 
a rigid legal framework. The appropriate formulation, in his opinion, is that 
which accords with the dictates of justice. In the case at bar, he preferred 
the implied term approach, noting with respect to the total set of potential 
approaches that it was “not necessary to attempt selection of any one of 
these as the true basis”, that “they shade into one another” and that “a choice 
between them is a choice of what is most appropriate to the particular con-
tract under consideration”.7 

In contrast, the Canadian jurisprudence is largely in agreement that the 
radical change approach is the proper approach to the doctrine of frustra-
tion. While the 1922 decision of the Supreme Court of Canada in Canadian 

Government Merchant Marine v. Canadian Trading Co.8 seems to adopt the 
implied term approach, this was supplanted almost 80 years later by the 
Supreme Court’s decision in Naylor Group Inc. v. Ellis-Don Construction 

Ltd.,9 which adopted the radical change approach to frustration. The latter 
case involved a claim for breach of contract stemming from the award of a 
construction contract to a subcontractor in breach of the bidding agree-
ment. The appellant argued that the supervening event was a decision of 
the Ontario Labour Relations Board (“OLRB”) precluding it from consider-
ing the bids of subcontractors not affiliated with a certain union. Justice 
Binnie, writing for the court, held that supervening events will not result 
in frustration unless they were unforeseeable and beyond the control of 
the parties. In particular, what the doctrine requires is a supervening event 
that alters the nature of the party’s contractual obligation to such an extent 
that to compel performance despite the changed circumstances would be 
to order the party to do something radically different from what it had 
agreed to under the contract. The court considered the decision of the 
OLRB to be a retroactive affirmation of the pre-existing collective bargain-
ing agreement, rather than a novel statement of the obligations of the par-
ties. Because the decision of the OLRB was not considered to create any 
new obligations, there was no radical change and no basis to apply the doc-
trine of frustration. 

Similarly, the Ontario Court of Appeal in Capital Quality Homes Ltd. v. 

Colwyn Construction Ltd.10 considered the radical change theory as the 
proper approach to the doctrine of frustration. In reviving the doctrine of 
frustration within the realm of real property transactions, the Court of 
Appeal rejected the implied term approach, instead characterizing the 
supervening event as an instance of “frustration of the common venture” 
encroaching upon the fundamental identity of the bargain. The radical 
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change approach was also applied by the B.C. Court of Appeal in both KBK 

No. 138 Ventures Ltd. v. Canada Safeway Ltd.11 and Rickards (Estate of) v. 

Diebold Election Systems Inc.,12 the latter case being one of the most recent 
statements on the law of frustration by our Court of Appeal. In that case, 
the Court of Appeal viewed the radical change theory as requiring some-
thing akin to the deprivation of “a substantial part of the consideration for 
which [a party] had bargained”.13 In this way the Court of Appeal seems to 
have somewhat revived the “failure of consideration” approach to frustra-
tion, albeit within the confines of the accepted radical change approach. 

In general, the cases emphasize that frustration will not apply where the 
change in circumstances makes a party’s performance more expensive or 
onerous but does not prevent the party from performing the agreement.14 
Nor will the fact that changed circumstances make the contract non- 
advantageous or uneconomic for a party, provided that the contract can still 
be performed in accordance with its terms.15 In such cases, it cannot be said 
that compelling performance despite the changed circumstances would be 
to order the parties to do something radically different from what had been 
agreed. Parties to a contract are understood to accept that the bargains they 
strike may become more or less economically advantageous, and perform-
ance more or less onerous, depending on the many external local, national 
and global events that continually impact the interests of parties. The law 
is understandably reluctant to excuse parties from bargains that are no 
longer valuable in hindsight, and it is only upon the happening of “black 
swan” events that the doctrine of frustration is realistically available. 

In the same vein, courts have drawn a distinction between changes 
which are temporary or transient as opposed to permanent.16 Where a 
change is temporary, it may temporarily interrupt performance or make it 
less economically viable, but it will not give rise to frustration unless it ren-
ders a complete change to the nature of the obligations. For instance, the 
House of Lords in Panalpina was reluctant to recognize the street closure in 
that case as a true supervening event in consideration of the fact that the 
closure had not entirely abrogated the party’s remaining rights under the 
lease agreement and was comparatively brief in relation to the entire term 
of the lease. In that case, it was decided that an interruption of one year in 
a contract conferring rights over a period of ten years was not sufficient to 
meet the radical change standard. 

In addition, the doctrine of frustration will generally not apply where the 
party seeking to rely on it has brought about or contributed to the superven-
ing event in the sense that the frustration is “self-induced”.17 This principle 
arises from the requirement that the supervening event be beyond the con-
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trol of the parties and the ancient principle that a party cannot rely on its 
own blameworthy conduct to escape liability.18 In some cases, frustration 
may be partially self-induced in that the unexpected event exacerbates 
some pre-existing frailty, such as undercapitalization, poor management or 
existing supply chain issues. In such cases, parties are much less likely to 
obtain the protection of the doctrine of frustration.19 

FRUSTRATION’S RELATIONSHIP WITH FORCE MAJEURE 
As discussed above, the doctrine of frustration typically applies only where 
a supervening event arises such that compelling performance despite the 
changed circumstances would be to order the parties to do something radi-
cally different from what had been agreed. Because of this, the doctrine of 
frustration should not apply where the parties have put their mind to the 
possibility of the “black swan” and made express provision for its arrival in 
their contract. In such cases, it cannot be said that the event was unfore-
seen. 

It is for this reason that the doctrine of frustration generally has no appli-
cability in cases where the contract contains a force majeure or other clause 
which makes provision for the contractual outcome in the event of the 
occurrence of the supervening event. In such cases, if the force majeure 
clause is triggered and thereby ends the contract, it is not because the con-
tract is frustrated, but because the parties agreed to that outcome.20 

The applicability and effect of any given force majeure clause depends 
on its language and the interpretation given to the language. Such clauses 
tend to be construed strictly and narrowly.21 In some cases, the interpreta-
tion of a force majeure clause may impact the issue of whether the doctrine 
of frustration is available. For example, where a force majeure clause 
expressly makes provision for certain possibilities but excludes the one that 
did occur, this may provide a strong basis to conclude that the doctrine of 
frustration applies. 

THE EFFECT OF FRUSTRATION AT COMMON LAW AND STATUTE LAW 
The common law doctrine of frustration provides that upon the happening 
of a frustrating event, the contract comes to an immediate end. The result 
is that neither party has any future obligations under the contract, although 
the contract is treated as having been valid and effective until the time of 
frustration. With respect to the situation after the moment of frustration, 
the common law essentially treats any losses as lying where they fall. While 
this may achieve a just result in some cases, it will create unfair outcomes 
in others. 
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For example, a supply agreement that is frustrated by some unexpected 
event after the date of supply but prior to the due date for payment may 
result in the purchaser becoming relieved of its obligation to make pay-
ment, thereby conferring on it an unfair windfall. While some courts have 
found ways to avoid such unfair outcomes, such as by finding a total failure 
of consideration and thereby unravelling the entire bargain,22 or consider-
ing some contractual obligations to have been severed from the contract 
prior to the time of frustration,23 these were often uneasy fits.24 For example, 
the total failure of consideration approach was limited in that the failure had 
to be “total”, meaning that the escape hatch was inaccessible where at least 
some consideration had passed.25 

In response, legislatures attempted to equip courts with scalpels where 
the common law of frustration provided only blunt instruments. In the 
words of one appellate court judge, frustrated contracts legislation “allows a 
court to step in and to alleviate against some of the common law harshness 
with respect to frustration”.26 In British Columbia, the applicable legislation 
is known as the Frustrated Contract Act (the “Act”).27 There is similar legisla-
tion in all other Canadian provinces and territories, except Nova Scotia.28 

The Act invited little debate in the British Columbia legislature when it 
was introduced in 1974. In general, it was superficially characterized as leg-
islation that permitted “a settlement of claims to be worked out” given that 
the common law permitted recovery in the event of a “total failure of con-
sideration” but not “partial failure”. It was also characterized as a “pruning 
Act” that “takes the unworkable parts of common law and adjusts them to 
the present-day practises and interpretations”.29 

To date, the Act has received very limited judicial attention; the same can 
be said of the comparable legislation in other Canadian jurisdictions.30 The 
Act permits the severance of those parts of the contract that were wholly 
performed or wholly performed except for payment at the time of the frus-
trating event. The Act requires that those severed aspects be treated as sep-
arate contracts that have not been frustrated. The Act also provides parties 
with the ability to claim restitution for any benefits they conferred on their 
counterparties prior to the time of frustration. The Act sets out a formula 
for calculating the value of such benefits, though it is limited to reasonable 
expenditures and excludes profit. In addition, where the frustrating event 
has created a loss in the value of a benefit conferred, the Act requires that 
the parties equally bear that loss. 

The Act does not purport to modify the common law as it pertains to 
determining whether a contract has been frustrated. In particular, s. 1 of the 
Act provides that it applies to contracts “from which the parties to it are dis-
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charged by reason of the application of the doctrine of frustration”. Further, 
s. 2 of the Act expressly provides that it applies only to contracts that “con-
tain no provision for the consequences of frustration”. 

The language of s. 2 is uncertain. In particular, it is not clear what the Act 
refers to when it speaks of a “provision for the consequences of frustration”. 
Viewed through a common law lens, the reference should not include a 
force majeure clause because, in the presence of such a clause, there can be 
no frustration. However, the alternative is that the section refers to a clause 
that specifies the outcome in cases where the contract has been frustrated. 
Such clauses are rare, and it would be an unusual contract that contains no 
force majeure clause but does contain a provision that dictates the conse-
quences of frustration. Nevertheless, in a recent decision, the B.C. Supreme 
Court stated in obiter that the Act applies “[i]f frustration is established and 
the contract provides no guidance on what to do in the event of frustration”, 
which suggests that s. 2 of the Act contemplates the existence of a clause 
that specifically provides for the consequences of frustration.31 

In addition, s. 6 of the Act provides that a party that has partly performed 
a contractual obligation is not entitled to restitution if there is “(a) a course 
of dealing between the parties to the contract”, “(b) a custom or a common 
understanding in the trade, business or profession of the party so perform-
ing”, or “(c) an implied term of the contract” to the “effect that the party per-
forming should bear the risk of the loss in value”. The first two of these 
factors might be considered in determining whether a term should be 
implied into a contract;32 this makes them an odd fit with the third factor, 
which is arguably more in the nature of a legal conclusion to be reached 
based on the first two factors. 

Moreover, there appears to be a fundamental inconsistency between s. 6 
and the other aspects of the Act. In particular, s. 6(c) provides that restitu-
tion is not available where there is an “implied term” that one party is to 
bear the loss caused by the supervening event. However, in cases where 
there is such an implied term, that term could arguably be characterized 
either as a force majeure clause or as a “provision for the consequences of 
frustration”, which is the language used in s. 2. However, contracts that con-
tain force majeure clauses cannot be frustrated and, if the implied term con-
stitutes a “provision for the consequences of frustration” within the 
meaning of s. 2, then the Act does not apply by virtue of s. 2. Accordingly, 
if a contract has an implied term, then the Act may well not be engaged in 
the first place. 

It is also not clear why parties are precluded from claiming restitution 
under the Act where an exception in s. 6 applies. Given that the Act appears 
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intended to provide courts with the flexibility to do justice in all cases, it 
would arguably better support the object of the Act to permit courts the lat-
itude to determine, unrestricted by s. 6 of the Act, whether restitution is 
appropriate. It is also not clear whether restitution in unjust enrichment is 
available where restitution under the Act is not.33 The Act does not appear 
to preclude such a claim, so this avenue may remain open. 

There is also uncertainty with respect to when performance of a contract 
will constitute a “benefit” sufficient to trigger restitution. Section 5(1) of the 
Act provides that “every party to a contract to which this Act applies is enti-
tled to restitution from the other party or parties to the contract for benefits 
created by his performance or part performance of the contract”. The term 
“benefit” is broadly defined in s. 5(4) of the Act to mean “something done in 
the fulfilment of contractual obligations, whether or not the person for 
whose benefit it was done received the benefit”. In one case, the B.C. 
Supreme Court found that a plaintiff who had agreed to write some chapters 
of a proposed school textbook had provided a “benefit” to the defendant 
within the meaning of the Act notwithstanding that the contract had been 
frustrated by a change in the curriculum that rendered the plaintiff’s work 
superfluous to the defendant.34 Yet, in a subsequent case, the B.C. Supreme 
Court found that no “benefit” within the meaning of the Act was created by 
a purchaser who had expended time, effort and funds to obtain subdivision 
approval in respect of a property that was the subject of a frustrated con-
tract of purchase and sale because that work had not benefitted the seller.35 
These different approaches to the concept of “benefit” under the Act indi-
cate a tension between the plain language of the Act and the idea that no 
restitution should be available unless the benefit is a tangible one that sur-
vives the frustrating event and actually enriches the other party. This is a 
sensible approach, given that the underlying rationale of the Act appears to 
be to prevent the unjust enrichment of one party at the expense of the 
other. 

COVID-19 AS A SUPERVENING EVENT 
COVID-19 will undoubtedly generate litigation that prominently features 
the law of frustration. In this section, we offer some observations on the 
manner in which the legal framework may apply in COVID-19-related frus-
tration cases. 

Notwithstanding the magnitude and unprecedented nature of COVID-19, 
it is unlikely to provide parties with an automatic “free pass” in respect of 
their failure to meet their contractual obligations. The pandemic is not an 
automatic frustrating event, but it may have consequences that impact cer-
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tain contractual relations in a way that results in frustration.36 For example, 
a supply contract does not become frustrated merely by the happening of 
COVID-19; it becomes frustrated, for example, by the decision of a jurisdic-
tion to close its borders in a way that makes it impossible for the supplying 
party to deliver its goods. Accordingly, the analysis should be focused on the 
specific impacts of the pandemic on the parties and exactly how those 
impacts have brought a radical change to their contractual relations. Hard-
ship and inconvenience will be insufficient and, given the pandemic’s wide 
impact, one might expect courts to be cautious in applying the doctrine, 
reserving it for only the most compelling cases. 

In conducting this analysis, courts may face challenges distinguishing 
between the uncontrollable impacts of COVID-19 and the impacts of related 
or intermingled matters that were arguably within a party’s control. Where 
a government decision clearly has the effect of suspending certain non-
essential business activity (and thereby making performance illegal), the 
result on application of the doctrine of frustration should not be hard to pre-
dict.37 However, where a party has voluntarily adopted policies or measures 
in accordance with public health directives intended to limit the spread of 
COVID-19, and it is those voluntary actions that impose a radical change on 
the contractual relationship, will the doctrine of frustration be unavailable 
because the true supervening event was not beyond the party’s control? Or, 
where a party had pre-existing frailties that were exacerbated by the circum-
stances of COVID-19, but without which there would not have been any 
supervening event, will the doctrine be unavailable because the frustration 
was partially self-inflicted? In the former, more sympathetic scenario, one 
might argue that the doctrine of frustration ought to evolve to protect par-
ties that have taken prudent steps to protect the well-being of others. The 
solution in such cases may be to incorporate a rule excusing a party where 
it acted in good faith and in a commercially reasonable manner. By causing 
the common law to evolve in such a manner, courts can also make available 
the restitutionary features of the Act, thereby helping to achieve a more just 
allocation of losses. 

It may be that many COVID-19 frustration cases will involve extensive 
discovery processes in an effort to distinguish the uncontrollable impacts of 
COVID-19 from the impacts of related or intermingled matters that were 
within the party’s control. For example, while a party may plead frustration 
on the basis that COVID-19 made it impossible for the party to source suffi-
cient labour to meet its contractual obligations, discovery processes may 
uncover that the party’s management chose to allocate the party’s remain-
ing available labour to the performance of other contracts, with the result 
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that frustration was arguably self-inflicted. In more complex cases, expert 
evidence may be required for courts to make findings as to the manner in 
which the consequences of COVID-19 impacted the parties and their eco-
nomic relations. 

For contracts entered into after COVID-19 was declared a pandemic, par-
ties are unlikely to obtain the benefit of the doctrine of frustration given 
that the circumstances were or should have been known to them such that 
they are not unforeseeable. On a related point, given that COVID-19 repre-
sents only one of a number of pandemics that have arisen over past 
decades, it may become more difficult for parties to rely on the doctrine of 
frustration in the event of future pandemics. Rather, courts may for some 
time into the future treat pandemics as events that should have been fore-
seen by parties. As a result, parties should consider including well-drafted 
force majeure clauses in their contracts that specify the outcome in the 
event that a future pandemic impacts the contractual relationship. By doing 
so, parties may achieve greater contractual certainty and avoid a potentially 
frustrating experience. 
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